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12. In the case in hand, the petitioner has only brought on record the tax invoices, e-way
bills, and payment through banking channel, but no such details such as payment of freight
charges, acknowledgement of taking delivery of goods, toll receipts and payment thercol
has been provided. Thus in the absence of these documents, the actual physical movement
of goods and genuineness of transportation as well as transaction cannot be established and
in such circumstances, [urther no proof of filing of GSTR 2 A has been brought on record.
the proceeding has rightly been initiated against the petitioner.

13. The Apex Court in the case of State of Karnataka Vs. M/s Ecom Gill Coffee Trading
Private Limited (Civil Appeal No. 230 of 2023, decided on 13.03.2023), while considering
the pari materia of scction 70 of the Karnataka Value Added Tax Act, 2003, where the
burden was upon the dealer to prove beyond doubt its claim of exemption and deduction of
I'TC, has observed as under:

9.1 Thus, the provisions of Section 70, quoted hereinabove, in its plain terms clearly
stipulate that the burden of proving that the ITC claim is correct lies upon the
purchasing dealer claiming such ITC. Burden of proof that the ITC claim is correct is
squarely upon the assessee who has to discharge the said burden. Merely because the

\(VJ\ dealer claiming such ITC claims that he is a bona fide purchaser is not enough and

sufficient. The burden of proving the correctness of ITC remains upon the dealer

/]/ claiming such ITC. Such a burden of proof cannot get shifted on the revenue. Mere
of \o'w'
b g

production of the invoices or the payment made by cheques is not enough and cc{mm/
be said to be discharging the burden of proof cast under section 70 of the KVAT Act,



2003. The dealer claiming JTC has o prove beyond doubt the actual transaction
which can be proved /)_\’./ill'l'iib‘/ll'ﬂg the name and address of the selling dealer, detatls g
of the vehicle which has (/e/jvcrc(/' the goods, payment of [reight charses,
acknowledgement of taking delivery Of goods, tax invoices and paynient particulars
ete. The ((/b/'esuiu’ 1'/(/2)1'/71(1//'0;1 would be in addition to tax invoices, /)a/'//'c'u/u/ﬂ\' of
payment elc. In jact, il a dealer claims Input Tax Credit on purchases, such
dealer/purchaser shall have [0 prove and establish the actual physical movement of
goods, genuineness of transactions by furnishing the details referred above and mere
production of lax ivoices would not be sufficient to claim ITC. In fact, the
has to be proved as the burden to prove the

genuineness of the transaction
genuineness of transaction as per section 70 of the KVAT Act, 2003 would be upon the

At the cost of repetition, it is observed and held that mere

purchasing dealer.
production of the invoices and/or payment by cheque is not sujficient and cannot be

said to be proving the burden as per section 70 of the Act, 2003.

the Apex Court has held that primarily burden of proof
for claiming the input tax credit is upon the dealer to furnish the details of selling dealer.
vehicle number, payment of freight charges, acknowledgement of taking delivery of goods.
tax invoices and payment particulars etc. to prove and establish the actual physical
movement of the goods. Further by submitting tax invoice. e-way bill, GR or payment

details is not sufficient.

In the said judgement Hon’ble

14. Patna High Court in the casc of M/s Astha Enterprises (supra) has held as under :

“g It was held that the dealer who claims Input Tax Credit has to prove beyond
doubt. the actual transaction by furnishing the name and address of selling dealer,
details of the vehicle delivering the goods, payment of freight charges,
acknowledgement of taking delivery of goods, tax invoices and payment particulars
etc. It was also held that to sustain a claim of Input Tax Credit on purchases, the
purchasing dealer would have to prove and establish the actual physical movement of
the goods and genuineness of lransactions, by furnishing the details referred to above
and mere production of tax invoices would not be sufficient to claim ITC.”

f the Commissioner Commercial Tax Vs. M/s

Ramway Foods Ltd. (supra) has held that the primary responsibility of claiming the benelit
is upon the dealer to prove and establish the actual physical movement of goods,
genuineness of transactions, cte. and if the dealer fails to prove the actual physical

movement of goods, the benefit cannot be granted.

15. Similarly, this Court in the case o

16. This Court while dismissing the Writ Tax No.1421/2022 (M/s Shiv Trading Vs. State of

U.P. and 2 others), decided on 28.11.2023 justiﬁcd the proceedings initiated under Section
74 of U.P.G.S.T. Act as the petitioner thereofl failed to discharge its onus t0 prove and
cstablish beyond doubt actual transaction of physical movement ol goods as well as

genuineness of transaction,

an Special Leave to Appeal

[7. Against the said judgment the petitioner therein preferred
as been dismissed by order

(C) No(s). 3345 of 2024 before the Hon’ple Apex Court, which h
dated 12.02.2024.



y

18, Further. aforesaid judgments cited by the lcarnced counsel for the petitioner i.c. M/s Juhi
Alloys Ltd. (supra) & M/s LGW Industries Limited arc ol no aid to the petitioner in the
instant writ petition in view of the law lajd down by the Hon’ble Apex Court in the case of
M/s Ecom Gill Coffee Trading Private Limited (supra) as well as of this Court in the case
M/s Shiv Trading (supra), which has been confirmed by the Hon ble Apex Court in Special
Leave to Appeal (C) No.3345 of 2024.

19 In view of the facts as stated above, no interference is called for by this Court in the
impugned orders.

20. The writ petition fails and is dismissed, accordingly. No order as to costs.
Order Date :- 14.08.2024
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Neutral Citation No. - 2024:A1C:131815
Judgment Rescrved on 09.08,2024
Judesment defivered on 14.08.2024
Court No, -2
Case :- WRIT TAX No. - 886 of 2023
Petitioner := MfS Anil Rice Mill
Respondent :- State OF U.P. And 2 Others
Counsel for Petitioner :- Pranjal Shukla

Counsel for Respondent :- C.5.C.
HON’BLE PIYUSHAGRAWAL, I.

1. Heard St Pranjal Shukla, learned counse] for the petitioner and Sri

Ravi Shankar Pandey, learned ACSC for the Stale-respondents.

2. By means of this writ petition, the petitioner has assailed the order
dated 31.01.2023 passed by the Additional Commissioner- Grade- 2
(Appeal-1), Commercial Tax Bareilly as well as the impugned arder
dated 24.08.2021 passed by the Deputy Commissionzr, Commercial
Tax, Division-1, Shahjanjhapur.

3. Brief fucts of the cage arc that the petitioner isa proprictorship firm
in the name and style of Mis Anil Rice Mill, having GSTIN
No.09AADFA9148G1ZC, which is engaged in the Business of
reselling and purchase of Peanut, Galla and Paddy. Thercafler, the
respondents issued a ghow cAuse notice under Section 74 of the
Goods and Service Tax Act, 2017 for ihe month of June, July,
August and September, 2020-21 to the petitioner for availing wrong
input tax eredit to which the petitioner submitted his reply, but not

same, the respondent 10,3 passed the order

wx upon the petitioner,

being satisfied from the
dated 24.08.2021 and impesed the
amounting o Rs.20,31,775/- and penalty of equal amount as well,

it L ¥ [—
against which the petitioner pmfcmd an appeal, which has also



peen rejected by the impugned order dated 31.01.2023. Hence the

writ petition.

Learned counsel far the petitioner submits that the petitioner after

duc purchase of goods through proper invoice, made the payment

(hrough banlking channel. He further submits that on the basis that

the sclling dealer have not shown the said purchascs in its returns or

not deposited tax, the action cannot be taken against the petitioner.

He further submits that being a purchaser, the petitioner clearcd the

bill, in which tax was charged, herefore, the benefit of input tax

denied 1o the petitioner. He I urther submits
ith

credit cannot legally be
that the input tax credit under the GST regime is being brought w
intention to avoid cascading cffcct and once the tax has been
charzed on the bill, which was paid by the petitioner through
banking channel, the benefit of input tax credit cannot legally be
denicd. He next submits that the petitioner has rightly discharped
his liability of tax by paying the tax charged on the bills raised by
the selling dealer and if the sclling dealer have not depaosited the tax
g0 charged from the pelitionet, the selling dealer shall be penalized
and not the petitioner, He further submits that in the event, amount
of input tax credit, rightly claimed by the petitioner, is being
recovered that would amount to double taxation, which is not the
spirit of GST regime.

In support of his claim, Jearned counsel for the petitioner has relied
upon the judgement of this Court passed in the case of fhe

Commissioner of Central Exeise Customs & Service Tax Vs. M/s

Juhi Alloys Ltd. (Central Excise Appeal No. 21 of 2014), decided

. on 15.01.2014 as well as placed reliance upon the judgment of

Calcutta High Court passcd in the case of M/s LGW Industries
Limited & Ors Vs. Union of India & Ors. (WPA No.23512 of
2019). He prays for allowing the writ petition,

Per contra, Sri Ravi Shanker Pandey, learned Standing Counsel

eeeet withy ClammiSean et



B)

supports the impugned orders and submits that the proceedings
under Section 74 of UPGST Act has rightly been initiated against
the petitioner. He further submits hat it has been found on
verification that for the month oF June, July, August and September,
2020-21, on the basis of forged tax invoices, the bencfit of Rs.
20,31,775/- as ITC has been availed by the petitioner. He further
submits that the benefit of input tax credit cannot be accorded in the
event, non-fulfilment of such conditions as cnumerated therein. He
further submits that without acutal physical movement of goods o7

genuineness of transaction, the input tax credit cannot be avatled.

Shri Pandey further submits that if the petitioner wants to avail the
[TC, he is duty bound to prove beyond any reasonable doubt and
cstablish that actual transaction took place and merely furnishing
the details of tax invoices, e-way bills, GR is not sufficient. The
petitioner was required to pive details i.c. vehicle number which
were used for transportation of goods, payment of freight charged,
acknowledgement of taking delivery of goods and payment ctc. He
further submits that the petitioner was required to prove and
establish beyond doubt the actual physical movement of goods and
penuineness of fransportation by furnishing details as has already
been stated above and in the event of such details are not furnished,
the benefit of input tax credit cannot be accorded. He prays for

dismissal of this writ petition.

Admittedly, the scheme of input tax credit is being introduced with
an objcet to avoid cascading cffect of tax. The purchasing dealer
can avail the input tax credit on tax paid on its purchase whereas
manufactures ¢an avail {he same on purchase of its raw material
used for manufacturing or sclling of its final product which will
avoid double faxation, Tje benefit of concession ¢ LT.C. under the
tax statute can be nvaileg only on fulfilment of certain conditions or

restrictions as stipulateq under the Act. In the cvent of hreach of

Seontred sl ClonnSe oo



9.

any of the conditions as ¢pymerated under the Act, no benefit can

be conferred to the dealer,

Before proceeding” further, jt will be appropriate to extract the
relevant provision of U.P. G.S.T. Act :-
Section 16 :- Eligidility and conditions for taking input tax credit;

1) Every registercd person shall, subject to such conditions and
restrictions as may be prescribed and in the manner specified in
section 49, be entitled 1o ke credit of input tax charged on any
supply of goods or services or both to him which are used or
intended (o be used in the conrse or Jurtherance of his business and
the said emount shall be credited to the electronic credit ledger of
such person,

(2} Notwithstanding arything contained in this section. no
registered person shall be eniitled to the credit of any Input rax in

respect of any supply of goods or scrvices or both 1o him unless,-

fa) he is in possession of a tax invoice or debit rote issued by a
supplier registered wnder this Act, or such other lax paying

documents a5 may be prercribed-

f(aa) the dewqils of the fnvoice or debit nore referred to in clause (a)
has been firnished by the Supplier in the statement of ounward
supplies and such details have been communicated 1o the recipicnt
of such imvolce or debit note in the manncr specified under section
37:140

(B) he has received the goods or services or poh.

[EXPLANATION-For the purposes of i clause, it shall be
deemed that the registered person has recejyed the goods or, as the

case may be, services-

(i) where the goods are delivered by g0 supplier to a reciplent or
any other person on the direction of g registered person,
whether acting as an agent or otherwise, before or during
movement of goods, cither by way of transfer of documents of tirte
o goods or atherwise,

(ii) where the services are provided by yjyq supplicr to any person
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tax charged in respect 6 Such sipply kas been o

chieally paid to the
Government, cither in cash or rough ytitication of Inepud tax eredit

admissilile in respect of the sasd supply: aned
fel} he bas fienisied the vetur under recsion J9:

Provided that where e poods againtt qn invoiee are received in
lots or tusteliments, the registercd person shall be entitled 10 take

ereddit upon vecelpt of tee last ot or instaliment:

Provided firther that where o recipient fails to pay 1o the supplier
o paods ar services or both, other than the suppiics on which fax is
pavalie on reverse eharge basis, the amount towards the wlue of
upply alorg with tax pavable thercon within a period of one
hundred and cighty days from the date of issue of invoice by the
supplier, an amount egual ta the faput fax credit availed Ly the
recipient shall be added o his ewpur sox fiakilin, along with
interest thereor, in such manner as may be presceibed! Provided
also that the recipient shall be entitied to avail of the credit af inpur
fax on payment made by kim of the amount towards the value of
supply of goads ar servives or bath along with tax pryabic thereon,
(3) Wheve the registered persan hat clalmed depreciation an the tar
comporent of the cost of repital goods and plant and machinery
under the provisions of the Income-tax Act, 1987 (der Na. 43 of
1961}, the input tax credit on the said fex component shall nat be

allowed,

{4) 4 registered person shall not be entitled to toke input tax credit
fn respect of any imeice or debit nole Jor supply of goods or
services or bath after the due date of furnishing of the return under
section 39 for the manth of September following the end of
Sinancial year go yyitich sweh inveice or [Owmitredf43 debit note
perizing or firnishing of the selevant apnyal yeluen, whichewer i
carlier

[PROVIDED thay the registered persad shail ke enitled 1o take
inpus tax crediy afier the due date of fiernishing of the reforn wnder
section 39 for the wonth of September, 2008 1ill the due date of



10.
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March, 2019 in respect of @1 invoice OF
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Jursh lating to such

. p wring the

debit nate for supply ”fgggdj ar services ot both made during the

ﬁrancim‘ year 2017-18, the details af which have been u/n'om{nl by
Ll o - b

crion 37 wll the due date for

the supplicr nnder sub-section [ 1) of 5¢
of said scetion for the

Surnisking the details wnder sub-section ]
maoath of March, 2019}

On perusal of the aforesaid section, it is clear that every

registered dealer can claim the benefit of input tax credit only on
fulfilment of cerlzin conditions as enumerated under the Act
Section 16 (2) further provides that no registered dealer shall be
entitled to the credit of any input tax in respect of any supply of
zoods or services ar both to him unless the conditions mentioned
thercin is fulfilled. Tn other words, Section 16 specifically provides
the registered dealer to fulfil the conditions as provided therein for

availment of input tax credit.

Further Section 74 of UP GST Act is extracted hereunder:

Section 74; Determination of tax not paid or short paid or
erroneously reéfunded or input tax credit wrongly availed or
wiilised by reason of fraud or any wilful misstatement or

suppression of facs:

(1) Wkere it appears o the proper officer thar any tax has not been
paid ar short paid or crroneously refunded or where input tax
credit hat been wrongly availed or utilised by reason of fraud, or
any wilful misstatement Gr suppression of facts to evade tax, he
shall serve notice on the person chargeable with tax which kas not
been so paid or which }:as been 5o short paid or to whom the refund
has erroncously been made, or who has wrongly availed or utilised
input tax credit, requiring him to show cause as to why he should
not pay the amount specified in the notice along with interest
payable thereon under section 50 and a penalty equivalent to the

tax specified in the notice.

(2) The proper officer shall IS5U€ the notice under sub-section (1) at

least six months prior (0 the time Jimi specified in subsection (10)

ion for the month of

]
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for issuance of enler.

(3) Where a notice has been Lisuey for ary period under 1ub
sectian (1), the proper officer May serve g sratement, cortaining the
details of tax not paid or short paid op erroncourly refunded or
input tax credit wrongly avalled or utilired for such periods other

than thase covered under subsection (1), on the person chargeable
with tax.

(4) The service of statement vinder sub-section (3) shall be deemed
1o be service of notice under subsection (1) of section 73, subject to
the condition that the grounds relied wpon in the sald statement,
except the ground of frawd, or any wilful misstatemen: or
suppression of facts 1o evade tax, for periods other than those

covered wnder subsection (1) are the same ar are mentioned in the

earfier natice,

(5} Tke person chargeable with tax may, before service of rotice
under sub- sectlon (1), pay the amount of tax along with interest
payable under section 50 and a penalty equivalent tv fifieen per
cent. of such tax on the basis of his own asceriainment of such tax

or the fax as ascertained by the proper officer and infore the
proper afficer in writing of such payment.

(6) The proper officer, on receipt of such information, skall rot
serve any notice under sub-section (1), in respect of the tax so paid

or any penalty payable under the provisions of ihis Act or the rules
made there wnder,

(7) Where the proper officer is of the opinion that the amount paid
under sub- section

(3) falls short of the amount actually payable, he shall proceed to
izaue the notice ag provided for in sub-section (1) in respect of such
amount which falls shayt of the amount actually payable,

(8) Where any persoy chargeable with tax under subsection (1)pays
the said rax along \vigh interest payable under section 50 and a
penalty equivalent 1 pyenty five per cent. of such tax within thirty
days of lssue of the pasice, all proceedings in respect of the said
notice shall be degp, ed 10 be concluded,
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any, made by the person chargeeble wirh 1ax, determine the :mmu.jlf
of tax, interest and penalty due fronn such person and lssuc an
ander

{10) The proper officer shall issue the order under .mb-.:c'ch'r-m (9
within a period of five years from the due date for Surnishing of
annual retwrn for the financial year to which the tax not [:x'm! o
short paid or input tax credit wrongly avaited or wtilised relates 1o
or within five years from the date of erroncons refiord

(11) Where any person served with an erder issucd wider sub-
section (9) pays the wax along with interest payable thercon under
section 50 and & penalty equivalent to fify per cent. of such tax
withsiv thirty days of commmication of the erder; all procesdings in

respect of the said wotice shall be deemed 1o be concluded.

On perusal of said scction, it is clear that determination of tax
not paid or short paid or crroncously refunded or input tax credit
wrongly availed or ulilised by reason of fraud or any wilful
misstatement or suppression of facts tmpowcrs to issue natice that
tax has not been paid or short paid or crroneously refunded or input
tax credit has wrongly been availed or utilized by any reason or
wilful misstatement or suppression of fact. Upen adjudication the
assessee is required to show couse as tp why he should not pay the
amount specified in the notice along with interest payable thereon

under section 50 and a penalty cquivalent to the tax specified in the
notice,

11.  Thus on brief reading of the aforesaid two sections, it is
evident that in the cvent of Wwrong availment of input tax eredit, the
proceedings can be initiated agains the registered person or
registered dealer but at the same time, restrictions has been imposed
upon the authorities that without Pulling notice to the dealer, no

adjudication proceeding can be initiageq

12, Inthe case in hand, the petitioner has only brought on record
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13.

has rightly

The Apex Court in the case of Spare of Karnataka Vs, M/s
Ecom Gill Coffee Trading Private Limited (Civil Appeal No. 230
of 2023, decided an 1 3.03.2023), while considering the pari materia
of section 70 of the Kamataka Value Added Tax Act, 2003, where
the burden was upon the dealer to prove beyond doubt its claim of

exemption and deduction of [TC, has observed as under;

9.1 Thus, the provisions af Sectton 70, quoted horcinabove, in s

plaln terms eleariy stipulate that the burden of praving thet tke ITC
claim is correct lies upor the purchasing dealer claiming such ITC,

Burden of }'x.;ur{f that the ITC claim is sorreet is squarciy upan the
assessee who has do discherge e seid bunder. Merely beeaicse the
dealer claiming suef ITC claimy that ke is @ bona fide prrchaser is

rot enough ard suficient, The burden af proving the cormeemess of
ITC remaing upew the dealer claiming such ITC. Such @ bunden of
progf cannor ger shified on the revenue. Mere production of the
invalces or the payment made by cheques 1s pot enough and cannot
be said to by discharzing the burden of proof cast urder section 70
of the RVAT Aer, 2003, The dealer clainring ITC has to prow
beyond dayks the achial mransaction which can be proved by
furnishing the pame and adiress of the selling denler, details of the
vehiele which has deliverad the grods, paymert af freight charges,

ackuenviedgement af laking delivery of goods, tax .ir:vmc:lfs ml.d
payment pargigulars ¢ Thi gferesaiol ofeomation wiide bl‘. )
addition to rox tmoiceT particulars of payment vic. fn fact, if @

dealer elaimg fnput TOF Credit an purchases, such dealeripurciarer
aims
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In the snid judgement Hon'ble the Apex Court has held that

primarily bueden of proof for claiming the input tax credit is upon

the dealer to furnish the details of selling dealer, vehicle number,
payment of freight charpes, acknowledgement of taking delivery of
poods, tax invoices and payment particulars etc. 1o prove and
establish the actual physical movement of the goods. Further by
submilting tax invoice, c-way bill, GR or payment details is not
sufficient,

14, Patna High Court in the case of M/ Astha Enterprises

fsupra) hins held as under :-

B e Jrwas held that the dealer who claims Inpur Tax Credit has
to prave beyond doubl, the achual transaction by Sirnishing the
uome and odidress of selling dealer, decaily of the vehicle delivering
the poeds, payment af fieight charges, acknowledgement of raking
delivery of goods, fax involfoes grd payment particulars cte. It was
also held that ro sustnln a claim of Input Tux Credit on purchases,
the purchastng dealer would kave to prove and establish the actual
physical movement of the goods and penuineness af transactions,
by furnishing the details referred 1o above and mere production of

fax imvalees would not be Sulficient to elaim 1T~

15 Similarly, this Court in the casc of the Commissioner

Commercial Tax Vs. M/s Ramway Foods | g (supra) has held that

the primary responsibility of claiming the benefit i upen the dealer
to prove and establish the actval physical moveme

nt of goods,
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genuineness of transactions, ete, apg i¢ the dealer fails to prove th
aler In rove the

actual physical movement nfgnods' 1 T A S——

This Court while dismissing the Iy Tie A paab/3053 Thik iy
Trading Vs. State of UL and 2 others), decided on ZS 11.2023
Justificd the proceedings :nitiated under Section 74 of U.P.G.S.T.
Act as the petitioner thereof failed to discharge its onus to prove
and establish beyond doubt actual transaction of physical

movement of goods as well as genuineness of transaction,

Apainst the said judgment the petitioner therein preferred an
Special Leave to Appeai (C) No(s). 3345 of 2024 before the
Hon’ble Apex Court, which has been dismissed by order dated
12.02.2024.

Further, aforesaid judgments cited by the leamned counsel for the
petitioner i.e. M/s Juhi Alfoys Ltd. (supra) & M/s LGV Industrics
Linited are of no aid to the petitioner in the instant writ petition in
view of the law laid down by the Hon'ble Apex Court in the case of
M/s Ecom Gill Coffee Trading Private Limited (supra) as well as
of this Court in the case M/s Shiv Trading (supra), which has been
confirmed by the Hon'lie Apex Court in Special Leave fo Appeal
(C) No.3345 af 2024,

In view of the facts as stated above, 10 interference is called for by

this Court in the impugned orders.

The writ petition fails snd is dismissed, accordingly. No order as to

costs.

Order Date := 14.08.2024
Pravesh Mishra/-




